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Ensuring reviews are within the scope of the
Inspector-General of Taxation Act 2003

14 The Inspector-General of Taxation Act 2003 provides for the
Inspector-General to review all systems established by the ATO to administer
the tax laws, including their information and communication systems.1

15 In addition, the Inspector-General can review tax administration systems
that have been established by the Parliament under tax laws.2

16 However, it is not the role of the Inspector-General to review tax policy
and tax laws that impose taxes or set tax rates.3

17 The Inspector-General of Taxation has no power to direct the
Commissioner of Taxation in the administration of the tax laws and cannot
overturn any decision made by the Commissioner.  Moreover, it would be
unconstitutional for the Inspector-General to review the Commissioner’s
interpretation of the tax laws; this form of review is by its nature a judicial
function and thus the preserve of the Courts.

18 The process of determining if a review falls within the statutory
functions of the Inspector-General of Taxation is illustrated in Chart 1.

                                                

1 Section 7 of the Inspector-General of Taxation Act 2003 delineates the functions of the
Inspector-General.  It must be read with the extended definition of ‘tax laws’ in Section 4 of
the Act.  The Inspector-General may review ATO systems that are not ‘tax’ systems in the
ordinary sense of the word.  This would include the ATO’s administration of the Family Tax
Benefit or Energy Grants Credits.

2 The Inspector-General can review tax laws to the extent that they deal with administrative
matters such as the process for assessing, collecting, paying or recovering amounts under a
tax law, or the enforcement of a tax law.   (Sub-section 7(2))

3 The Inspector-General cannot review tax laws that include rules imposing or creating an
obligation to pay an amount under a tax law, or rules dealing with the quantification of such
an amount. (Sub-section 7(2))
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Chart 1:  Determining if a matter falls within the scope of the Act

Does the matter relate to a system established by the ATO to administer the tax laws?

The underlying problem is the ATO’s 
interpretation of the tax laws.

Taxpayers have a right to 
challenge in Court the 
ATO’s interpretation of the 
tax laws.

The problem is the law itself, not the ATO’s 
administration of the law.

Does the law set out a process 
for collecting, paying or 
recovering tax, or enforcing tax 
laws?

Does the law impose a tax 
liability or set a rate of tax?

This is a tax policy matter that should 
be raised with Treasury or the Board 
of Taxation.

YES NO

Matter is within the scope of the Inspector-General of Taxation Act 2003.
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Ensuring that tax administration is the real problem

19 All problems taxpayers encounter with the tax system are likely to have a
tax administration angle.

20 However, if the most serious underlying problem is complexity in tax
design, then reviewing peripheral administrative issues is not an efficient use
of finite investigative resources.

21 If systemic tax administration problems cannot be remedied because of
tax design constraints, the Inspector-General can draw this to the attention of
the Government but will not conduct a review.

Identifying the best agency to conduct a review

22 The Inspector-General of Taxation is not the only Commonwealth agency
reviewing the operations of the Australian Taxation Office (ATO), but has a
highly specialised function to review systemic issues in tax administration and
to advise the Government on improving tax administration for the benefit of
all taxpayers.  The Inspector-General’s role is different from that of other
agencies reviewing the operations of the ATO:

• First, the Inspector-General of Taxation reviews administrative
systems and not individual complaints about ATO administration.

– The Taxation Ombudsman retains the role of resolving individual
taxpayer complaints.

• Second, although the Inspector-General’s reports are published,
including by tabling in Parliament, he reports to the Treasury
Ministers with recommendations for the Government to act to
improve tax administration.

– The Ombudsman and the Auditor-General report to the
Parliament.

– The Auditor-General is an independent officer of the Parliament.
Through the ANAO he provides an independent review of the
performance and accountability of Commonwealth public sector
entities.
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– The Inspector-General of Taxation is an adviser to the
Government.

23 The Inspector-General of Taxation Act 2003 recognises the importance of
consulting with the Commonwealth Ombudsman and the Commonwealth
Auditor-General at least once a year, to ensure the optimum allocation of
Commonwealth resources to ATO reviews.

24 The process of allocating reviews amongst agencies is illustrated in
Chart 2.

Chart 2:  Identifying the best agency to tackle a
tax administration problem

Section 9 of the Inspector-General of Taxation Act 2003 provides that the Inspector-General
must consult with the Ombudsman and Auditor-General in setting his work program.

The Ombudsman is best 
placed to review individual 
complaints and negotiate a 
resolution of disputes with 
the ATO.

The Inspector-General’s 
objective is to improve tax 
administration systems for 
the benefit of all taxpayers.

The Inspector-General is the 
most appropriate agency to 
investigate a systemic tax 
administration matter.

The Auditor-General’s 
performance audits can 
evaluate the economy, 
efficiency and administrative 
effectiveness of ATO 
operations.

The Inspector-General can 
recommend a change in the 
tax laws to the extent that 
those laws deal with tax 
administration.
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Prioritising the Inspector-General’s reviews

25 The most difficult stage of topic selection will involve allocating
priorities to the different potential reviews into systemic tax administration
issues.

26 The review selection process is illustrated in Chart 3.  The rationale for
this methodology is discussed below.

Improving tax administration for the benefit of all taxpayers

27 Section 3 of the Inspector-General of Taxation Act 2003 provides that the
principal objective is to improve the administration of the tax laws for the
benefit of all taxpayers.

28 This is about making tax administration more equitable, more efficient
and simpler.

29 A simple scoring mechanism will not enable the proper ranking of
review topics on their merits.  At the same time, there is a need to avoid a
review selection methodology that is so convoluted as to be incomprehensible
to stakeholders who have a right to know how their concerns will be assessed.

30 It is proposed to adopt a two-stage process:

• First, there will be a raw measure of the ‘taxpayer benefit’ of a review
based on the number of taxpayers affected by a systemic problem and
the quantum of loss or damage resulting from the problem.

• Second, there will be a fine-tuning process involving consideration of
policy criteria that do not lend themselves to simple measurement.

– For example, non-financial loss and damage, including where
taxpayers are subjected to risk and uncertainty, will be taken into
account in the second  stage of the review selection process.
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Chart 3:  Criteria for determining program of reviews

All requests for the Inspector-General to review a systemic tax administration matter (including
requests from the Minister under Section 8(2) of the Inspector-General of Taxation Act 2003) will

be rated.

URGENCY
High  Medium  Low

N0. OF TAXPAYERS
High  Medium  Low

FINANCIAL IMPACT
(on taxpayers)

High  Medium  Low

PRELIMINARY RANKING
High  Medium  Low

High or 
medium

To further differentiate potential review topics, the following criteria will be taken into account:
1. What are the non-financial impacts on taxpayers (risk, uncertainty, frustration)?
2. Is there likely to be a cost to revenue to address the systemic problem and, if so, how great?
3. Could addressing a systemic problem for one group of taxpayers adversely affect others?
4. Would addressing the systemic problem be perceived as fair by the community as a whole?
5. Will the schedule of reviews spread benefits across different groups of taxpayers?
6. Will the mix of reviews improve equity and efficiency in tax administration as well as simplicity?
7. Do the reviews address different facets of tax administration?
8. Would a review into a particular aspect of tax administration have flow-on benefits for other
    areas?
9. Would a review fit into an announced Government tax agenda?
10. Would a review fit into a proposed ATO change program?

Final priority ranking
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Preliminary assessment of taxpayer benefit

31 The raw measure of the taxpayer benefit expected to result from fixing a
systemic problem will involve measures of the number of taxpayers currently
affected by a systemic problem and the total (dollar) amount of loss or damage
they have suffered.

• The number of taxpayers affected is an actual, not a potential
measure.

– So, for example, if the systemic issue to be reviewed involved debt
collection practices by the ATO when dealing with small
businesses, the number of taxpayers affected:

: would not equal all small business taxpayers (who may or may
not be subject to debt collection by the ATO in the future); but
rather

: could be assessed as the number of small businesses currently in
debt to the ATO, or the average number of small businesses
who face debt collection procedures each year, based on figures
for the last three years.

• Loss and damage will be broadly construed to include the total
financial impact on taxpayers of a systemic problem.

– Loss would include, for example, interest and penalties, excessive
compliance costs and the opportunity cost of late refunds to
taxpayers.

– Damage will be broadly construed to include foregone
opportunities, any negative impact on business operations, and
collateral damage arising from a systemic problem with ATO
administration.

Urgency

32 The first stage will also include an assessment of the urgency of a
review — that is, whether fixing a systemic tax administration problem is
time-critical.  This could be the case if there are large numbers of taxpayers in
immediate distress or hardship, and/or if there is an immediate threat to the
viability of a tax administration system.
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Refining the preliminary taxpayer benefit assessment

33 Once preliminary assessments have been made, the second ‘cut’ will
involve consideration of how review topics rate against the following criteria.

34 Only those issues with high priority or medium priority rankings from
the first ‘cut’ face second round assessment.

Non-financial costs to taxpayers

35 The financial costs of complying with tax laws are not necessarily
taxpayers’ most serious concern about tax compliance.

36 High levels of risk and uncertainty for taxpayers may be equally or more
important. The tax laws expose taxpayers to very serious risks, including
criminal sanctions.  Indeed, taxpayers may incur additional costs for the
specific purpose of minimising risk and uncertainty — such as engaging
professional tax advisers — so that risk also has a financial cost.

37 Inconvenience and frustration, when Australians are increasingly
‘time-poor’, are also important considerations.

38 Finally, it is important not to underestimate the impact on taxpayers of
processes such as debt collection and audit, nor to dismiss the distress caused
to citizens who feel they are being treated as ‘tax cheats’.

Revenue and equity implications of fixing a systemic problem

39 There are often trade-offs to be made in simplifying tax administration
systems.  The Explanatory Memorandum explicitly drew attention to the need
to be cautious lest simplifying tax administration for some taxpayers prejudice
efficient revenue collection to the detriment of the taxpaying community as a
whole.

40 As a matter of course, information will be sought from the ATO to enable
an assessment of the possible revenue implications of addressing systemic tax
administration problems.

41 There will be a need to balance the interests of different groups of
taxpayers (some of whom may be making representations to the
Inspector-General of Taxation and others who are not) to maintain and
promote fairness in tax administration.
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Need for taxpayers to perceive the tax system as fair

42 Australia has a high level of tax compliance. The continued effectiveness
and efficiency of tax administration will be dependent on Australians believing
that they are being treated fairly.  Recent research by the Centre for Tax System
Integrity at the Australian National University suggested that most people
(87 per cent of those surveyed) agreed that they will pay their fair share of
taxes as long as other people do.4

43 There will be a focus on any systemic tax administration issues that are
giving rise to broad community perceptions that tax administration is unfair,
discriminatory, or unduly burdensome.  There is also a need to guard against
pursuing solutions to systemic tax administration problems where the
community is likely to perceive those solutions as unfair.

Coverage of issues and stakeholder groups

44 To achieve the support of a broad range of taxpayer groups, the tax
advising professions and business groups, it will be important that different
groupings of taxpayers see action on topical and relevant matters.
Consultation has been critical to the conduct of this first process, and will be
critical for the future.

Flow-on benefits for other aspects of tax administration

45 In some circumstances, a review will have the potential to improve tax
administration systems other than the system under review.

46 It is important that likely ‘flow-on’ benefits from a review be recognised.
Accordingly, consideration will be given to whether improvements resulting
from a particular review would easily transfer across business lines in the ATO
or across different tax administration functions.

                                                

4 Centre for Tax System Integrity, June 2003 Tax Snap – Paying Taxes, from the Community
Participation and Citizenship Survey 2000 (survey run in NSW and Victoria), available at:
http://ctsi.anu.edu.au/tax.snaps.Jun2003.doc.
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Windows of opportunity

47 Ultimately, to improve tax administration for all taxpayers, it is
important that the Inspector-General of Taxation has the support of the
Treasury Ministers and/or the Commissioner of Taxation.  He cannot direct
the Commissioner of Taxation and can only influence the Government’s tax
administration policy through persuasion.

48 Accordingly, it will be important for reviews to ‘slot in’ to major
Government tax reform processes, or to ATO change programs, whenever
possible.  There is also  a need to ensure that there is no duplication in effort
where tax administration matters are under review by the Government.

49 It will be particularly important to distinguish the investigatory and
advisory role of the Inspector-General of Taxation from the policy
development and implementation roles of other Commonwealth agencies.

50 Reviews will be scheduled to deliver recommendations to the
Government and to the ATO at a time when recommendations can be most
easily and quickly implemented.

Conclusions

51 The policy framework is this paper is provided for discussion and
comment.

52 The final policy framework, developed in consultation with stakeholders,
will shape review selection and the way in which stakeholders frame
submissions to the office.  In particular, it may focus stakeholder thinking
about how reviews could improve the equity/fairness, efficiency and
simplicity of tax administration.
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